TURK KAMUOYUNA ACIK MEKTUP

7 Kasim 2016 tarihinde, Tiirk gazetesi olan Sabah, Avrupa Yargig¢lar Birligi'nin, Avrupah
ulusal yargiclar birliklerinin ve Avrupali Yargi¢larin bireysel olarak teroristleri
destekledigi belirtmistir.

Hicbirsey hakikatten bu kadar uzak olamaz:

Avrupa Yargiclar Birligi ve ona liye olan ulusal yargi dernekleri ger¢eklesip
gerceklesmez darbe girisimini kinamislar ve bugiline kadar da bunu devam
ettirmislerdir. Askeri bir darbe demokratik bir toplumda ve hukukun tistiinliigline tabi
olan bir devlette asla kabul edilemez. Bu darbenin ger¢eklesmesinden sorumlu olanlar
mutlaka adaletin karsisina ¢ikarilmahdir.

Avrupa Yargiglar Birligi tiim tiye tlilkelerde yargi fonksiyonunun en temel sart1 ve insan
haklari ve 6zglirliiklerinin garantisi ve yarginin anayasal ve ahlaki durusunun teminati
olarak 6zellikle hukukun tstiinliigiinii ve ayni1 zamanda yargi bagimsizligini ve
tarafsizligini giliclendirmeyi ve desteklemeyi, yarginin menfaatlerini korumay1
amaclamaktadir.

Avrupa Yargiclar Birligi ve ona liye olan ulusal yargi dernekleri - diger Avrupa Yargiglar
Dernekleri (Avrupa Idari Yargiclar Birligi, Yargiclar I¢in Yargiclar, MEDEL) Uluslararasi
Yargiclar Birligi, ve Uluslararasi Barolar Birligi ile birlikte - devaml surette Tiirkiye’nin
Avrupa Konseyi’'nin saygin iiyesi oldugunu, Avrupa insan Haklar1 Sézlesmesi’ni
imzaladigini, ve AIHS deki belirtilen temel prensiplere saygi géstermek zorunda
oldugunu vurgulamistir. Tiirkiye'nin darbe girisiminden dolay1 olagantistii hal ilan
ettigini, ve bu suretle Avrupa Insan Haklar1 Sozlesmesinde belirtilen miikellefiyetlerini
ihlal eden birtakim 6nlemler almaya yetkili oldugunun farkindayiz. Devamli surette
vurguladigimiz gibi AIHS prensiplerinin ihlali gibi énlemler sinirsiz degildir, uluslararasi
hukuk ile 6ngoriilen diger miikellefiyetlerle saglanan 6lciilere aykiri1 olmayacak sekilde
ve mevcut halin gerektirdigi liizum ile sinirl olmahdir.

Sozlesme belli haklar1 hiikme baglamistir - 3. Maddede 6ngoriilen, iskencenin, insanlik
dis1 ve onur kirict muamele veya cezanin yasaklanmasi - ve bunlarin ihlaline izin
vermez. Tirk hiikimeti bir taraftan terérizm ile miicadelede etkin 6nlemler almak ve
diger taraftan bireysel haklara saygi gostermek arasinda dengeyi kurmakla dogrudan
sorumlu olmasina ragmen, neticede ihlale iliskin istisnai haklarin kullanilmasi
hususunda S6zlesme’nin 15. Maddesindeki sartlarin yerine getirilip getirilmedigine
Avrupa Insan Haklar1 Mahkemesi karar verecektir. Mahkeme olaganiistii halde alinan
onlemlerin ve terdrizm ile miicadelede ihtiyacin orantililigini korur ki sadece bu
onlemlerin giivenlik icin gerekliligi halinde (ilgili devletge bunun faydali oldugu hususu
usuliine uygun bir sekilde ispatlanmalidir) AIHS’de belirtilen teminatlarin ihlali mesru
hal alir. Bu acidan, Avrupa Yargiclar Birligi'ne gére, OHAL ilani ile adil yargilama hakki
ve masumiyet ilkesinin ortadan kaldirilmas1 makul degildir.

Yargiclarin gorevlerinden ihraci ve savunma hakki verilmeksizin ve haklarinda sahsen
belirli bir isnat olmaksizin hapse atilmalar1 BM Yarg: Bagimsizlig1 Temel Prensipleri (§
17) ve Avrupa hukukuna agik aykirilik teskil etmektedir.

Yargiclar, Savcilar ve ailelerinin, sadece Giilen Hareketiyle baglantisi olabilecegi
varsayimindan hareketle tiim malvarliklarina el konulmasi hukukun tistiinliigiiniin en
temel prensiplerini ihlal etmektedir: masumiyet ilkesine, adil yargilanma hakkina ve
alinan tedbirlerin 6lc¢iluliigi ilkesine aykiridir. Bu durum, yalnizca bireyleri zan altinda
birakarak temel haklarinin ihlal etmekle kalmayip ayrica ailelerini de etkilemektedir.



Avrupa Yargiclar Birligi ve ona liye olan ulusal yargi dernekleri - diger Avrupa Yargi¢lar
Dernekleri (Avrupa Idari Yargiclar Birligi, Yargiclar I¢in Yargiclar, MEDEL) ve
Uluslararasi Yargiglar Birligi, Tlrk otoritelerine s6z konusu tedbirlerden vazgecmeleri
cagrisini basindan beri tekrar etmektedir. Yetkili otoriteler tarafindan bu husus yerine
getirilinceye kadar - ki uluslararasi hukuka gére bunu yapmakla miikelleflerdir- Avrupa
Yargiclar Birligi ve ona tliye olan ulusal yargi dernekleri bu duruma miidahil olmaya-
diger Avrupa Yargiclar Dernekleri ve Uluslararasi Yargiclar Birligi'nin de destegi ile -
s6z konusu yargig, savcilar ve onlarin ailelerine - ne var ki miitevazi bir sekilde- Avrupa
Insan Haklar Sozlesmesi’ne uygun olmayan tedbirler neticesinde ortaya ¢ikan varliksal
gicliikler i¢in acil durum yardimi temin etmeye karar vermislerdir.

Isbu mektup asagidaki Avrupa yargi érgiitlerince imzalanmustir.

Avrupa Idari Yargiglar Birligi
Avrupa Yargiclar Birligi
Yargiclar I¢in Yargiclar
MEDEL

[English version]
Open letter to the Turkish Society

On 7th of November 2016 the Turkish newspaper Sabah wrote that the European
Association of Judges and named European national judges associations and individual
European judges were supporting terrorists.

Nothing could be further away from the truth:

The European Association of Judges and its national member associations have
condemned the failed coup right after it occurred and continued to do so. A military
coup can never be acceptable in a democratic society and in a state under the rule of law.
Those responsible for the coup must be brought to justice.

The European Association of Judges specifically aims to strengthen and support the rule
of law as well as judicial independence and impartiality in all member states, safeguard
the interests of the judiciary, as an essential requirement of the judicial function and
guarantee of human rights and freedoms as well as safeguard the constitutional and
moral standing of the judiciary.

The European Association of Judges and its national member associations - together
with the other European Judges Associations (Association of European Administrative
Judges, Judges4Judges and Medel), the International Association of Judges and the
International Bar Association - have continuously stressed that Turkey is a respected
member of the Council of Europe, has signed the European Convention on Human Rights
and is obliged to respect the fundamental principles laid down in the ECHR. We are
aware that through the coup Turkey was put in a state of public emergency and was
entitled to take measures derogating from its obligations under the ECHR. As we
continuously stressed such a derogation from the principles of the ECHR is not
unlimited, but must be limited to the extent strictly required by the exigencies of the
situation, provided that such measures are not inconsistent with other obligations under
international law.



The Convention states that certain rights - under which article 3, the prohibition of
torture and inhuman or degrading treatment or punishment - do not allow of any
derogation. Although the Turkish Government carries the direct responsibility for
establishing the balance between the taking of effective measures to combat terrorism
on the one hand, and respecting individual rights on the other, it is ultimately for the
European Court of Human Rights to determine whether the conditions laid down in
Article 15 for the exercise of the exceptional right of derogation have been fulfilled. The
Court ensures the proportionality of the measures taken under the state of emergency
and the needs of combating terrorism, so that only those measures essential for security
(the utility of which must be duly proved by the state concerned) can justify a
derogation from the guarantees contained in the European Convention. In this
perspective for the European Judges Associations it is not conceivable that a state of
public emergency may justify the abolishment of the right to a fair trial and of the
presumption of innocence.

Itis in flagrant violation with the UN Basic Principles on the Independence of the
Judiciary (§ 17) and nothing in European law can justify the dismissal of judges from
their offices and their imprisonment without giving them a right to defend themselves
and in the absence of specific, individual complaints against them.

The blocking of all assets of dismissed judges, prosecutors and their families, based
solely on the presumption that there might exist connections to the Giilen movement,
violates basic Rule of law principles: it is incompatible with the presumption of
innocence, the right to a fair trial and the principle of proportionality of the measures
taken. It not only violates fundamental rights of the persons put under suspicion but also
affects their families.

The European Association of Judges and its national member associations, as well as the
other European Judges Associations (Association of European Administrative Judges,
Judges4Judges and Medel) and the International Association of Judges, have repeatedly
called on the Turkish authorities to abandon those measures. Until the competent
authorities will do so - as they are obliged to under international law - the European
Association of Judges and its national member associations have decided to step in and -
with support of the other European Judges Associations and the International
Association of Judges - to provide — how ever modest - emergency relief to those judges,
prosecutors and their families brought in existential hardship by measures not in
accordance with the principles laid down in the European Convention on Human Rights.

The present letter is subscribed by the following European organizations of judges:

Association of European Administrative Judges
European Association of Judges

Judges4Judges

Medel



